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JUDGEMENT

SAEED-UR-REHMAN FARRUKH, J.-. By this.judgment

we propose to dispose of the following eight matters as common

questions of law and facts arise therein:-

[RS]

el

0.

Shariat Petition No. 36-L. of 1992
( Rana Saeed-uz-Zaman etc. versus Govt. of Pakistan )

Shariat Petition No. 37-L of 1992
( Niaz Ali and others versus Govt. of Pakistan )

Shariét Petition No.58-1 of 1992
( Ghulam Khan Bangash Vs. Federation of Pakistan )

Shariat Petition No. 6-1. of 1993

( Haji Muhammad Amin etc. Vs. Secretary, Ministry of
Law ).

Shariat Petition No.7/L of 1993
( Mian M. Akram etc. Vs. Secretary, Ministry ol Law )

Shariat Petition No.8-L of 1993
( Syed Shabbir Hussain and others Vs. Govt. of Pakistan )

Shariat Petition No. 9-L of 1993 |
( Gulfraz Ahmad etc. Vs. Secretary, Ministry of Law, GovL.
of Pakistan )

Shariat Petition No.10-L of 1993
( Haji Muhammad Aslam etc. Vs. Secretary, Ministry of

Law ).

Through the above Shariat Petitions, under Article 203-D of the

Constitution of the Islamic Republic of Pakistan, the petitioners who
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’ “a}’r.ebriclk kiln ‘owners_v, have assa_iled varioué provisions of thge Bond}é‘d _
.L.abour System ( A'l)ol_'itiop) Act, 1992 (he;re;naft.er called “ the Act”),
as béihg repugnant to injuhctidn@ of Hoiy ‘Quran and Sunnah.
Fovl-lowing decla;ral‘[iqxl hgs been sought from this‘court:_

“ that the definitions of the ‘bonded debt’,
‘bonded - labour’, ‘bonded labourer’ and * ‘bonded

labour system” may kindly be declared as repugnant
to.the Injunctions of Islam.”

3. The impugned definitions are repfoduped as under:-

a) “advance (peshgi)” means an advance (peshgi),
whether in cash or in kind, or partly in cash or partly
it kind, made by one person(hereinafter referred to
as the creditor) ‘to another person (hereinafter
referred to as the debtor);

b) “~ bonded debt” means an advance ( peshgl)
obtained, or presumed to have been obtained, by a
bonded labourer under, or-in pursuance of, the
bonded labour system”.

c) “ bonded labour” means any labour or service

rendered under the bonded labour system;
d) “ bonded labourer” means a labourer who incurs, or

has, or is presumed to have incuired, a bonded
debt .

e) « bonded. labour system” means the system of

 forced, or partly forced, labour under which a debtor

enters, ot has, of is presumed to have, entered into
an agreement with the creditor tb the effect that,--

S (i) m con51derat10n of an advance ( peshgl) obtained by him

'or by any of the members of his family [ whether or not

such advance ( peshgi) is evidenced by any, document]
and in consideration of the interest, if any, due on such
.. advance ( peshgi), or .
~ (i) in pursuance of any customary or social obligation, ot
(iii) for any econgmic consideration received by him or by
: any of the members of his family;

 hewould—
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(1) render, by himself or through any member of his
family, or any person dependent on him, labour or
service to the creditor, or for the benefits of the
creditor, for a specified period or for an unspecified
period, either without wages or for nominal wages, or

(2) forfeit the freedom of employment or adopting other
means of livelihood for a specified period or for an
unspecified period, or

(3) forfeit the right to move freely fromplace to place, or

(4) forfeit the right to appropriate or sell at market value
any of his property or product or his labour or the

labour of a member of his family or any person - -

dependent on him, :

and includes the system of forced or partly forced,
labour under which a surety for a debtor enters, or
has or is presumed to have, entered, into an
agreement with the creditor to the effect that in the
event of the failure of the debtor to repay the debt, he

would render the bonded labour on behalf of the
-debtor;

4. Besides, in these Shariat Petition, some of the provisions of
“the Act” i.e. sections 5, 6, 7, 8 and 11 have also been brought under

challenge as being contrary to the Islamic Injunctions. These sections

read as under:-

Section 5. Agreement custom, etc. to be void.--
Any custom or tradition or practice or any

contract, agreement or other instrument, whether
entered  into or executed before or after the
commencement of this Act, by virtue of which any
nersoft, of any mambet of his family, 1s required to
do any work or render any service as a bonded
labourer, shall be void and inoperative.

Section 6. Liability to repay bonded debt to stand
extinguished. - - (1) On the commencement
of this Act, every obligation of a bonded labourer to



S. P. No.8-L of 1993 - o | &

| repay any bonded debt, or such part of any bonded
debt as remains unsatisfied immediately before such
commencement, shall stand extinguished.

(2)  After the commencement of this
Act, no suit or other proceeding shall lie in any Civil
Court, tribunal or before any other authority for the

- recovery of any bonded debt or any part thereof.

(3) Every decree or order for the
recovery of bonded debt, passed before the
commencement of this Act and not fully satisfied
before such commencement, shall be deemed, on
such commencement, to have been fully satisfied.

(4) Where, before the commencement
of this Act, possession of any property belonging to
a bonded labourer or a member of his family was

~ forcibly taken by any creditor for the recovery of -
any bonded debt, such property shall be restored, -
within ninety days of such commencement, to the
possession of the person from whom it was seized.’

(5)  Every attachment made before the

commencement of this Act for the recovery of any

bonded debt shall, Qn .such'commence'ment, stand

vacated; and , where, in pursuance of such

attachment, any movable property of the bonded

labourer was seized and removed from his custody '\
and kept in the custody of any Court, tribunal or

other authority pending sale thereof, such movable

property shall be restored, within ninety days of

such commencement, to the possession of the

bonded labourer: ' | | o

Provided that, where any attached
property was sold before the commencement of thi ‘
Act, in execution of a decrée or order for the |
~recovery of a bonded debt, such sale shall not be
affected by any provision of this Act. |
(6)  Subject to the proviso to sub-
section (5), any sale, transfer or-assignment of any
- property of a bonded labourer made in any. manner
whatsoever before the commencement of this Act
for recovery of bonded debt shall not be deemed to
have created or ’,transférr_ed any rightJ QF Interest in
- or encumbrance upon any such property and such
‘property shall be restored, within ninety days of
such commencement, o the possession of the
‘bonded labourer. |
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(7)  If restoration of the possession of
any property referred to in sub-section (4) or sub-
section (5) or sub-section (6) is not made within
ninety days from the commencement of this Act, the
aggrieved person may, within such time as may be

~ prescribed, apply to the prescribed authority for the
restoration of the possession of such property and .
the prescribed authority may, after giving the
creditor a reasonable opportunity of being heard,
direct the creditor to restore to the applicant the
possession of the said property within such time as
may be specified in the order.

(8) An order made by any prescribed

_authority under sub-section (7) shall be deemed to
be an order made by a Civil Court and may be
executed by the Court of the lowest pecuniary
jurisdiction within the local- limits of whose
jurisdiction of the creditor voluntarily resides or
carries on business or personally works for gain.

(9)  Where any suit or proceeding for
the enforcement of any obligation under the bonded
labour system, including a suit or proceeding for the
recovery of any advance (peshgi) made to a bonded
labourer, is pending at the commencement of this
Act, such suit or other proceeding shall, on such
commencement, stand dismissed.

(10) On the commencement of this Act,
every bonded labourer who has been detained in
civil prison, whether before or after judgment, shall
be released from detention forthwith.

Section 7.Property of bonded labourer to be
freed from mortgage, etc. --— (1) All

property vested in a bonded labourer which, was "
immediately before the commencement of this Act,
under any mortgage, charge, lien or other
encumbrance in connection with any bonded debt
shall, in so far as it is relatable to the bonded debt,

stand freed and discharged from such mortgage,
charge, lien or other encumbrance; and where any
such property was, immediately before the
commencement of this Act, in the possession of the
mortgagee or the holder of the charge, lien or
“encumbrance, such property shall, except where it

was subject to any other charge, on such
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_“'vc‘ommencemént, be restored to the possession of the
.. "bonded labourer.

| | (2) Ifany delay is made in restoring
any property referred to in sub-section (1) to the * -
possession of the bonded labourer, such labourer,
shall be entitled, on and from the date of such
commencement, to recover from the mortgagee or
holder of the lien, charge or encumbrance, such
mesne profits as may be determined by the Civil
Court of the lowest pecuniary jurisdiction within the

local limits of whose jurisdiction such property is
situated. |

Section 8.Creditor not to accept paymrent against
extinguished debt. - (1) . No creditor shall
accept any payment against any bonded debt which
" has been extinguished or deemed to have been
“extinguished or -fully satisfied by virtue of the
provisions of this Act. _ | ,

(2)  Whoever contravenes the

“provision of sub-section (1), shall be punishable

with imprisonment for a term which may extend to

_ three years, or with fine which shall not be le'ss'rthein
- fifteen thousand rupees, or with both.

O (3) The Court  convicting any

" person under sub-section (2) may, in addition to the
penalties which tay- be imposed under that subre

~ section, direct such person to deposit in Court, the

~ amount accepted in contravention of the provisions

" “of sub-section (1), within such period as may be

specified in the order, for being refunded to the

bonded labourer.
- . Sectibn YI 11. Punishment for -
o enforcement of bonded labour.  --- Whoever,

after the commencement of this Act compels any S

person to’ render any bonded labour shall be
punishable with imprisonment for a term which
shall not be less than two years nor more than five

years, or with fine which shall not be less than fifty
thousand rupees, or with both. AR

.o
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5. The facts, in brief, necessary to understgnd'the genesis of these
cases are as follows: Two cofnplaints, one by the labourers and other
by the owners of some brick kilns, moved before Supreme Court of

Pakistan, were taken up for adjudication by it in exercise of its powers

o Sty
Bl

under Article 184 of the Cénstitution of Islamic Republic of Pakistan.
The .complaint made by the labourers was that the owners were
press‘ing them to work at their brick kilns against Peshgis ( advance§)
and on their refusal they were being mal-treat'ed.n On the other hand '
the grievance of the brick kiln owners was that the labéurers, after

having received substantial amounts in advance with the undertaking
to work at their respective brick kilns, had ceased to do so causing

immense loss to them.
All concerned were heard at considerable length by the

Supreme Court. Ultimately, a broad agreement was reached, leading

o

to the following interim order dafed ]7‘-9-1988:-

-~

“1. (1) Peshgi system to be discontinued forthwith
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~except that up-to one week’

estimated wages may be paid by the
owner to the worker as advance
against proper receipt.

The payment shall be made to the
worker concerned or the head of the
house hold, direct in cash. The receipt
shall be issued in duplicate-one to be
retained by each. |

The institution of “ Jamadarni” is
finished and he is excluded for all

- times. No payment for others shall be
made to him nor shall it be

acknowledged in‘any forum, as due in
any form, if claimed to have been
made through him.

The institution of * Jamadarni” is

- likewise finished altogether.

Every case registered anywhere in
Punjab by the police, which deals
with directly or indirectly, any of the
constituents of the practice of bonded
labour in the brick-kiln industry, shall
be reported to the Advocate-General,
with a copy of the FIR within 24
hours. The Advocate-General shall
submit a photocopy of the FIR and
other documents, if any, with his own
comments, within further 24 hours, to
the Supreme Court.

Past Peshgis for the time being shall

not be treated as wvoid and

unrecoverable. However, they shall

not at all be recovered in any form
through police or  through the

~employment of the so called “labour”

under  the  peshgi  recovery
arrangement” or through any coercive
measure; and further orders shall be

~made by the Court in this behalf

- Legislation shall be made on the lines

ncluding the request for utihization of .
- the Zakat fund for the discharge of so

called bad debts -of Peshgi. The
question, whether recoveries would be -
abolished altogether and ‘whether
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~as done in India, is deferred for the

time being, for six months. This
aspect shall be reviewed in the light of
the working of these arrangements to
which all concerned have agreed if

~approved by Court. -

(vii)

| Filing of Habeas Corpus petitions .

shall not be stopped. However, all
concerned have agreed that if the
arrangements agreed upon or put into

practice the need for filing false /°

genuine Habeas Corpus petitions
would not arise. The Advocate-

- General shall however, appear

(viii)

personally in every Habeas Corpus

petition whether in the High Court or
in'the Supreme Court. |

The ‘'owners shall not directly ask or
pressurize any labourer for employing
the women folk or children. However,
if the latter do so at their own risk and
responsibility, no complaint shall then
be made against the Bhatta owners in

~ this behalf. The head of the house

(i)

hold who employs any of their
women folk against her wishes and or
children, might in proper cases, be
proceeded against. The payment made
to the head of the household including
that of his family members male,
female, shall be in the name of the
head of the household. Separate
recipients may not be mentioned in
the formal registers and receipts.

No deduction whatsoever shall be

- made from wages; nor the number of

bricks, if they are more than 1000

shall be counted as 1000 n any gasb.
The damage /loss to the bricks

swifered on account of rain shall be

wholly borne by the owner. Similarly, -
- no other deduction including that of

- Past Peshgi, loans including those for

marriages or for medical treatment
etc. shall be made from the wages.’

- Payment made by the owner to the

labourer in addition to the wagces
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whether in the form of formal loan or
otherwise for marriages and other
ceremonies or for medicines or other
putposes  shall not be recoverable.
from - the labourer. [f - genuinely
paid/spent they shall be treated as-for
good will or donation. -

(xi)  Other arrangements  that may be
specified at the final stage in the final
Judgment. |
6. The matter was- disposed of on 15-3-1989 with the

following salient directions:-

(1) Past unreturned Peshgis (advances) given to the
labourers would be treated outstanding against
them. . _ .

(1) Peshgi system in future would be discontinuejd.,

(it) In future payment ot wages would be made to
the labourers on daily, weekly, fortnightly and
monthly basis as agreed upon between the
parties. . |

(1v)  Jamadari system is to cease forthwith.

(V) The owners shall not be directly or indirectly

| ’Agl{ or pressurizedny labourer for employing
women folk or children.

This judgment is reported as “ In The Matter of Enforcement of

-

Fundamental rights Re: Bonded Labour In Brick Kiln Industry” (PLJ

1989 S.C. 562). .

In 1989 another case pertaining to brick kiln industry qua

digpute between labourers and the brick kiln owners came up before

- Supreme Court of Pakistan in a case (iled “Darshan Masih alias
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Rehmatay and others versus The State”. Their Lordship took great

pains in.resolving it. The hearing of the case went on for considerable
period. Cerfain suggestions / recommendations were macl\e by
different Committees constituted by the Court.

This case was decided oﬁ 15-3-1989 with the directions, inter-
alia, that the important élements in the Fundamenté}l Rights regarding
prohibition of forced labour, dignity of man, freedom of movement,
freedom ol‘. trade, business or profession: etc. should be put in
consolidated form. It was observed that * it might be necessary to

define the expression * forced labour™ with illustrations of its
different forms; in such a manner, so as to minimize any conlusion
about its real purport as also the resultant unproductive litigation. [For

the same purpose the other impertant elements in these Fundamental

Rights, may be collected together and put in a self-contained Code. It
might‘cm%er all aspects of human dignity, deprivations and misery,

including those rights in this behalf which are ensured, in addition, as
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basic human rights in Islam.- - - - - - This comprehensive law should

deal with the compulsory education of the classes concerned for

making them aware of their rights, the detection of the infringement

thereof as the duty of the State; and providing remedial mechanism S i

% also atithe instance of the State whenever the Will to ‘assert or exercise

¥ them is lacking on the pa-rf Qf"a citizeﬂ:'n”‘_-:—_é:‘{: - - :(:}_-,:Pages 5;:45:,}546 o:f” N | -

' the report—— [ PLD 1990 S.C. 513].

The matter was ultimately disposed of in terms of the agreed

order dated 15-3-1989 (reproduced hefejriabove inipara 6 1bid). Thus

o theg sshoi system and | a-quaﬁ sys{elﬂweledoneaway with for all

times to come by Hon’ble Supreme Court. -

7 Pursuant to the above two land mark judgments of the apex
Court of the country, the legislature passed the Bonded Labour

Sygte-m (Abolition) Act, 1992, some of the pl'OYiﬁiﬂnﬁ whersof ( noted

| m ‘para 4 ibid) have now been broughtt'mi‘der'c_"hallenge by the brick

“kiln owners through these Shariat Petitions. - T
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81 7;-?9-‘;15“ is manifest that the above two judgments of tlle Supreme
Court of Pakistan, even if not to be equated with a “judgment in
rem,” are authoritative Q@ account of their Constitutional statu.s_ ,
and as such conclusive of the matters / issues adjudicated upon.
We closely questioned learned 90un’sel for the ‘petitioners,
in a!l these pétitions, tq demonstrate, if possibl.e, that the(
impugned  provisions of “ the Act” were violative of the

directions / guidelines given by Supreme Court in the above

judgments. He failed to do so. We are fully satisfied that “the

Act” was passed by the legislature strictly in line with directives
of the Supreme Court. By purporting to challenge the vires of the
impugned provisions of  the Act” what the petitioners really

seek is the effacement of the binding effect of the two judgments,

which is not permissible in law.

-.

e
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The'judgments of Supreme Court declaring the law on the

subject cannot be called in question by a person or by a batch of

'pers'ons though he / they might not be party to the judgément..

We may refer with some advantage to two decisions from Indian

jurisdiction ie. “'M/s} Svhénoy and Co.‘, Bangalore and others
- versus Commércial Tax Officer, Circle I1, Bangalore and o'thcrs'”
[ AIR 1985 Supreme Court ’()21] and M/s Star Diamond Co.
India versus Union of :‘India énd othch” | A:IR 1987 Supremﬁ
Court 1791, w}h'er-ein_it was held that vSupreme Court decision was

binding on-all persons though they were not party before

Supreme Court.

Even an obiter in a judgment by Supreme Court carries

binding effect. See “ National Bank of Pakistan versus Banking

9
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Tribunal and others” [ PLD 1994 Karachi 358 at 362] and *

M.Z.Khan versus Aziz-ud-Din Ahmad Khan” | 2004 Y L.R. 84]

9. hj our view “ the Act”, as a whole, is a beneficial statutory
di'spehsatioﬁ of vital ilhportance as it is intelwded'to curb and put
to irreversible end the reprehensible insﬁtution of bonded labour
not -only in the brick kiln industry but also in other sectors in the
country like h_éljj_g_tenants—at-will, labourers in--mi‘ning industry,

glass bangle industry, tanneries etc.

10. Mr. Irshad Ahmad 'QLlreshi, learned  counsel for the

petitioners ~ tried to submit that the above judgments were
delivered by the Supreme Court of Pakistan under

Article 184" of the Constitution of Islamic Republic
of Pakistan to ensure that the fundamental rights of the parties

to the dispute i.e. brick. kilns owners on the one hand and the
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labourers \VO!‘I{illg in the said bt'iclg kilns on the other were perectgd
and their denial / violation was checked. The m'a.in thrust ot his

argument was that the Supreme Court did not consider the matter in

“the light of Islamic injunctions on the subject and as such the

_petitioners were within their rights to assail the relevant provisions of

“the Act” i.e. Bonded Labour system ( Abolition) Act, 1992 as being
violative of Holy Quran-and Sunnah.
1. While arguing on merits of these petitions, Mr. Irshad Ahmed

Qureshi, lcarned counsel for the petitioners tried to demonstrate that -

“the Peshgi system, prevalent in the brick kilns, was not against the

lnjunétions of Islaim. Accqrding to-him, the labourers used to

perform their duties pursuant to lawful agreements between the

parties, which stood sanctified by Injunctions of Islam. In this view of
the matter the impugned provisions of “ the Act” regarding abolition

of Peshgi system and branding the labourers working in the brick —

-~
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Kilns as “ bonded labour” were liable to be decléred as Contrary to

mandate of Holy Quran and Sunnabh.

-y In support of his submissions learned counsel relied upon the

following Verse from the Holy Quran:- |

-

390 02,7 4P an-0 ’.:”}
?;.A\.{\’,,)\ \)»f\u;@-\\\"i\-l:‘

O. ye who believe, fulfill your undertakings.

(5:1)

Besides, lcarned counsel also relied upon the following

Hadith of the Holy Prophet ( peace be upon him).

4

Uods 3 TS G O\ Wy D
— . _
(W 125l S8 ) b S50 G

He, who is devoid of honesty does not possess

faith and there is no Deen for one who does not
fulfill his contract (promise).

- [t was argued that the Peshgi amounts were being given to the

workers in the brick kiln under valid and lawful agreements and

Y, _
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‘therefore. there was no justification available in law for Legisiature 1o

abolish the Peshgi system vide section 4 of ** the Act™ = Jamad. =
systonn” was also ruocessal‘y to be kept alive so as to enable the brick
kiln owners to keep watch over tine performance'ol’Athe workers with
regard to the job of.br;lck 111aking enirusted to them.

1 8]

2. On the other hand both learned Standing counsel for the Federal

Government and Miss Asma Jahangir Advocate, learned amicus-

curiae vehemently opposed these petitions both on the ground of

maintainability as well as on merits.

13. A perusal of the judgments of the Supreme Court supra would
show that these indeed protected/up-held the following fundamental
rights of the labourers:-

(i)  Security of life or liberty of a person ---Article 9.

(it) ~ Safeguard as to arrest and detention--- Article 10.

(iit) -~ Prohibition of all forms of forced labour---Article 11

(iv) Upholding of inviolability of dignity of man---Article 14.
(v)  Guarantee of freedom of movement---Article 15.

(v1) Freedom of trade, business or profession.---Article 18,

14, On 10™ June 1930 the General Conference of the International

~

Labour Organization convened a conference at Geneva and adopted
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certain proposals to ‘take the form of International Convention about
Forced or Compulsory Labpur. Pakistan ratified this convention
- known as * 29" Forced Labour cénvention, 1930” on 23-12-1957.
Two Articles of thi§ convention are relevant in the context of the

controversy involved in these cases. These are reproduced as under:-
“Article 4.

I, The competent authority shall not impose or
permit the imposition of forced or compulsory
labour for the benefit of private individuals,
companies or associations.

Where such forced or compulsory labour for the
benetfit of private individuals, companies or
associations exists at the date on which a
Member’s ratification of this Convention is
registered by the Director-General of the
International Labour Office, the Member shall
6’ » completely suppress such forced or compulsory

t9

labour from the date on which this Convention
comes into force for that Member.

Artiele §.

No concession granted to private individuals,
-companies or associations shall mvolve any
form of forced or compulsory labour for the
production or the collection of products which

such private individuals, companies or
associations utilize or in which they trade.”

1 ] . ' .
15, Some of the human rlghts and freedoms were compendiously

recounted  in the Universal Declaration of Human Rights, which was
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proclaimed by United Nations on 10" December 1948. It sought to
uphold the following rights of human beings:-

1. Article 3 Every one has the right to life, liberty and.
security of person.

2. Article4 No one shall be held for slavery or for
servitude. '
3. Article 5  No one shall be subjected to torture or cruel,

inhuman or degrading treatment.

The emphasis of the above Charter of the United Nations was

Iargely due to th.e abuse of power of which totalitarian regimes bei’o're
the second world war were .guilty. It was intended to e.nable the
~individual io claim that he was a free person and entitled to secure his

free development as such..The right to work, the right to a fair wage

or leisure 1o which a labourer could lay claim were declared to be

inviolable.

16. As against the above, signiﬁcantl)ﬁ Islam had fifteen centuries

ago etched out in detail the fundamental rights of the mankind by

unequivocal commandments. In the context of th_e- controversy
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involved in these shariat petitions,we shall refer to the rights of the

‘labourers / workers only, in the sequel.}

17. - To begih with, there is Hadith of Hovly'Prop»het (peace be upon

him) fofdischarging the ﬁnancial obligations.

w&u> c)”»)”"‘\

(rerePre. ,ww‘d‘-\w‘uut sl 2 )

( pay every rightful claimant his dues ).

The Holy Quran, in relation to the labour of Prophet Moses at.

Prophet Shoaib’s house, has succintly discussed an event. The Prophet

Shoaib sald:-

///

d&.}” g )3)‘ O,us\ u\ &-‘)\\é}

Kj)\")\ k.)‘ (_,A\_s\_,.,.\ u\

I And I do not wish to put you to unnecessarily
hard labour. By the grace of God, you will find me -
_' strai gh‘tforward in these matters). (28:27) '

The Holy Prophet ( peace be upon hlm) whenever he 9poke of

the master-worker relationship, used to say:

‘9)'{ o :;0: U"’ L 0 %F, 7 ”J"\" \ O
»;’%\;»3 QB\W»“)’)J)D/ \

| | - | S
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“Those who work for you are your brothers:
God has ordained them to be your
subordinates.”

I8.  In Islam a workman is not entitled to anything until his work be
é‘u}:?: 'M' ;‘.;&

finished. The Jurists have explained this issue by giving an example of

brick maker. Al Murghinani has said:-

Ea A el Ty L s

OB\ 22 Go Liams v, \.,A\S\\;\
Sl Sl s abc e\ ey
Losod g 500\ om ga WMy o 1LS

Co\ae s e e M Ll L,

AWOb whe) o5Y Joe 255N L\:»\,\;g, RURY

CUU-'eb vave passls ‘_,4» Co
“If a person hires another to make
him a certain quantity of bricks.
Accoxdmgﬁmam Abu Haneefa he is
entitled to his hire when he sets up
the bricks. The two disciples held

- that he is not entitled to his hire until
he collects the brick together and
build them up because it is this
which completes his work, since
bricks are not secured from injury
until they be so collected and built

%

up ===
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19.  Forced labour is repugnant to'Islam in the extréme. The Holy

Prophet ( peace be upon him) has mentioned this in one of his |

~ Ahadiths:- .- .
R - - "\.- ‘ ‘: \ ‘:‘\l-l 1 ~
SR V:”- Km’.m\»\ S Ns oMMz

> I") _.W)

Ly\_, 2EN JA__s wuﬁs»q&‘\d—&)
L T ,,‘,- (} . _ ‘,_‘,\;
6\-‘-2—\43_53»’\.5'}"”\’ _)“\.....\‘d.».,.__ga
YD) o\ e w@\\_'_\\_,.x,\?).\\ AW g“-’\ e\
“Allah said, I will be an opponent to three types

of people on the Day of Resurrection:-

. One who makes a covenant in My Name,
but proves treacherous;

2. One who sells a free person and cats his
price;and '

3. One who employs a labourer and takes
full work from him but does not pay him
for his labour.”
(The underlining is ours).

This important Hadith was ekpounded by Allama Ibn-al-Hajar

Asqualani as follows:

LM LD Jels agl romus

,g\df\ PN ul)s;:‘;s‘l:,;;» o\

£ i\ L Tn) ) ‘b@\ 33

e

IO P AR

(_\zyu})\)\)) LS\/\/.)\ ‘é-' _):’ @\}‘ww\ )
NG YE NS
- “ By takmg work from someone without payment

to. him his legitimate wages is equivalent to pressing
a free man into slavery and to produce goods

from his labours, since, when he _has reaped  the
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benefits without offering compensation, he has
purchased the labourer and in effect has regarded him
as a slave whom he has purchased

20.  How much regard the Holy Prophet ( peace be upon him) had
for the rights of the.workers is conveyed by probably his last Hadith
shortly before he left this world and met his Creator. His words,

according to Hazrat Ali, were;

”
L d

- o, P

_auzws\f;»ws\g RPR IR

SIELL ,s;,:.;\ ,‘: 3

( Always keep prayers in youf mind and of the
rights of the people who are your dependents).

There is another Hadith worth quoting:-

vy LT ‘;//”/\'i "'"‘”""’/:
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“Reported by Abi-Zar from the Holy Prophet to
have ‘been-said that; These ( servants) are actually
your brothers. Allah Almighty has only extended
your authority over them and subjected them to
work under your command.( if the situation is that),
you should provide the same food which you
yourself eat and provide the same clothes which you
yourself wear and never over-burden them by
compelling to do a work beyond their capacity if
you entrust such type of work to them, then
personally assist them in doing that job. ( Sunan-Al-
Jami’a Tirmizi chapter 29 Hadees No. 1945
Publication, Egypt. '

21.  FEven if the worker does not claim his rights, according to Islam
the owner should be alive to his rights and cognizant of his full

responsibility: he should fulfill his obligations, failing which he shall

 be held answerable before God on the day of Judgment:

20 N'@\l\lmll}:1 the proprietor or the owner would like to extract as

ad bt }

much work as possible from the servant or worker. But Islam aims at

expelling this idea out of his mind. Says the Holy Prophet ( peace be

upon him):-

Lo i
c) S&,,,S\ J"‘”‘ AV.Q\L}}'-)“J
\A S .t
*—’\) U“-‘H( \_s)\ d)»)ﬂj\uaéwuu"‘)’\ :
).l..\!),) W55 U\ &-ﬂ-‘ .V)\}\ d\ C.)\m») Lf ﬁ\_m
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“Those who do wrong with their servants cannot
enter paradise.”

- e
[V -
- -

&»3\_;;&) «A\g_ebouxﬁ\ u»\\:\

Lzr\ll\uu..&\ ,M\@uxwu\w\
CA\>\J,\,.3\¢D_)\, \v uﬂl\))_e. Ssssub

“ When a person fulhlled ughts of Allah and rights
ol his servants he got two rewards.

23.  Islam has called exploitation of worker the gravest possible

violation of human rights and decency; it has also laid down

guidelines for prevention thereof. It cannot tolerate his exploitation, in

~any form, for a single moment. The Holy Prophet ( peace be upon

him) ,s.aid: ,
) ¢ ° ,.‘ 2 - 0 o -
. . : / » .
g T W e Ul

~
dudrdis oy e ASLL

“The rich commits crime by defraying
payment”

24, Thus Islam has formulated a social system based on the

.fundamental human rights and the relationship between the owner and



‘the worker is comprehensively covered by it. This system i
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s
neither the emergence of a capitalist dass nor oi a technocrat class
bu're.aucracy but of an egalitarian Svystem in w-hich. the rulp ol faw
prevails.

25, It is necessary, at this stage to deal wifh_the contention  of the
learned Coiunse‘l 1‘01“>the‘pé‘titioner tl_‘lgt the workers employed in brick-

kiln performed their duties under contract with the owners. This was

with reference to the practice of payment of advance amount to them

by way of peshgi. This ¢ontention is wholly without force.
26. The Holy Prophet (peace be upon him) has said:

“,3\)\))__9 Y'YJ__.)”'MQ:"L{J\
L)g\“’,\—) _4‘ ,)W\)
¢63\‘ Upé#uj\xé\?p k.S)LJ\é:'

* A man shall honour his contracts together with

~all the binding conditions  provided that the

conditions are rightful and according to the code of
Islam. "

.

(The underlining is ours).
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27. Islam has taken great care to ensure that the worker is not
dupléd/_ lured into performance of contract which is fraudulent /
unconscionablg / vagué. such a course of action leads to exploitation
of the workers as the employer by handiﬁg over certain amounf to the
worker obtains éssurance from him that he would Cdntint1e~ to work till
such time that the sel'vices'l'endgl'ed by him do not offset / liquidate
the liability ofsaid amount.

It is commbn knowledge that almost all the workers in the
brick-kiln are illiterate; no deed is drawn‘sbecifying the terms and
condition§ of the contract with the result that thg worker engaged at
the brick kim is kept groping in dark, all the timé, as to when he
would be treated to have discharged the liability qua the advance

amount. After extracting sufficient work from him, if and when the

o]

worker approaches the employer for settlement of account, he 1s-
usually confronted with the reply that he had yet to complete the job

: : | : \
entrusted to him. In the meantime, the advance amount having been
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utilized by the work.er, the employerlco'nvgnienlly hands over further
amount to him s0 as '_tQ keep him engaged at his brick—kiln. This
lJl‘ocgss goes on ad-infinitem. There cannot be 'wqrse form . of
exploitative bohdage of labour. | .The advavnc'e gpe‘shgi} is a.t,ool‘ of

intimidation to extract surplus work without payment of wages

therefor.

28, Islam is the greatest émancipator of mankind and zealously
upholds the dignify of Worker n partiétilar. Perusél’ of the Ayals | of
Holy Qpr’an and the Ahadiths of Prophet (Péace be upon him), quoted

‘above, would prove that exploitation of down trodden and toiling

labourer is strictly forbidden so that he is saved from eking out his

livelihood in abject servitude. We are absolutely clear in our mind that

the Peshgi system being vague ‘and unconscionable, besides being
exploitative in nature, is violative of the Injunctions of Islam.
29. It would not be out of place to humb]y Sl two Important

Ahadiths of the Holy Prophet ( peace be upon him), on the suh_iect.
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*“ Pay the worker his Wages before his sweat
dries.”(Baihaqi, Vol.6, Page-121), Mishkat,
-Bab-al-ljara, Page-45. : C

According to Hazrat Abu Said Xhudx,, the ’H‘oly Prophet ( Peace

- Be Upon Him) had interdicted the employment of a labourer without

pridr fixation of his wages ( Baihaqi Al-Sunan al Kubra, Vol. 6, page

120).

M)A,L: (,\A\ k}"o\A\C—B O

Ef;»\‘a.&

“IT'he Holy Prophet ( peace be upon him) prohibited
hiring of a person until his wages were fixed”

Two ™ beneficent conclusions, of far reaching effect, are
deducible from these Ahadiths. It is postulated that the nature and

extent of the job entrusted to the workers should be well deﬂnwed at the

time of the contract. The worker, on the completion of the job, is to be -

L‘

paid his wages without any-delay whatsoever. Thus only piece-rate
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work can be entrusted to the worker in the brick-kiln indistry i,
specific number of bricks to be prepared in lieu of mutually agreed

amount as hiswages.

30.  TForwhat has been said above we are clearly ol the view that the

impugned definitions in “ the Act” are not violative of Islamic

Injunctions on the subject. ‘On the contrary, these are intended to
]

achieve the lofty ideals put forth by Foly Quran and Sunnuh ol .

upholding the dignity of man in general and preservation / protection

of the IF'undamental rights of working class in the society in particular.

Likewise the impugned sections 5, 6, 7. 8 and 11 of “the Act”

cannot be held to be repugnant to the lnjunctions'of lslzﬁn, in the light
of -what has been ’ St,a..t.ed abové_ as thésle p‘rovisions have been
incorporated therein with the object of ébolation of bonded labour
in all its forms and manifestations.

31, Belore parting with the judgment, we are Constrai_ned to observe

. N ~
~.

with concern that the object for which “the Act” was passed could not -
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be achieved so far. Almost every day reports about unlawful detention

of labourers, working in different brick kilns alongwith their tamily
members, for extracting forced labour fro‘m them, appear in the
. National press.

In Daily “ Nawa—e-Wa;qt” Lahore, dated_ 2-9-2005 there‘was a
report about order passed by Lahore High Court whereunder twenty
labourers wéfe set at libeﬂy after theirkrecovery from the unlawful
custody of the brick kiln owner for extracting forced 1abour‘. In the
same National Daily dated 10’lh September 2005 there was another
report about twenty six bfick kiln workers, who were recovered from
a brick kiln riearGujranwala Bypass, through bailiff of the Court and

set at liberty by the Lahore High Court. Similar news about release

of 17 bonded btick kiln labourers under the order of Sessions Judge:

Peshawar appeared in daily “Dawn” dated _8‘“ October, 2005.

Lo s

e 19 Petusal of “the Act” would show that under section 9 the

Provincial Government had been conferred powers to 1mpose

-~

such duties on a District Magistrate (now District Nazim), as may be
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necessary, to ensure that the provisions of “the Act™ arc properly

enforced.

| Nazun a.nd the ofﬂcer,designaté‘d- by him hav::ibee‘ﬁ held résponsible
for promotion of the welfaré of the‘fre.'e':q.v}b(')n.ded labourer by secu}_ring

and protecting his.economié interests.»
) B Section 15 pl'ovides for 'cons'titutiqn of Vigilance Committees
| at District level comprising of elected representatives of thé area,
representatives of the Distfic-t Administ_ratiqn, Bar Associations, I”xfcssﬂ
recognized Social lServices and Léboufbepartnﬁents of the Federal

and Provincial Govermnentg

: I\. o [t isrunfortunate that so far no specitied au_thority, (vide section
()-1) In any district in Pakistan has takeﬁ c;wre to exercise its powers so
; Aas to alleviate the misery and torture being inﬂicted upon the brick

kitn labourers by many owners, n their respective jurisdictions.

-~

Li,]g'e_wfise;i5_under se_gtiO‘n 10 the [_}.istrict‘;M;ag.‘istsl'até/‘\;kDi‘s'}_t';'i_ict”-;”»’

Likewise. no vigilance committees have been formed anywhere i the
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country. This state of affairs is alarming, to say the least. It has

.immensely distressed us.

It is for the Government functionaries to ensure the due and
purposeful enforcement of “the Act”, in its letter and spirit, so that the -
menace of forced labour, rampant in brick kilns, and other similar

establishments, all over the country, is checked and comprehensively

exterminated.
33

[t will not be out of place to mention, at this stage. ﬂial a brick
kiln squarely falls within the purview of * factory” vide section 2(J)
of the Factories Act, 1934. Industrial Relations Ordinance 1969 and
West Pakistan (Standing Orders) Ordinance, 1968 are al.vso attracted to

such establishment. It is high time that all the brick kilns arc duly

registered as factories to enable the Labour Inspector to pay regular
visits 1o them and take suitable action/ measures. in accordance with

the Labour Laws, to achieve the objective of banishment of practice ol

-
N

forced labour from this industry.
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34, As late as In 42004 Bonded Labours: Research Forum, in

collaboration with the Ministry of Labour, Manpower and Overseas

 Pakistanis, Government of P.akistanv and I. L.O carried out assessment

/ study of bonded labour qua different sectors of life in Pakistan, inter-

alia, the ‘brick kilns. Dr. Ali ErcelaWn of Pakistan Institute of Labour

_and Research Forum did a commendable job in preparing a paper

after thon')ugh study of the pll;oblem, suggesting ways and mcjans of
curbing the pernicious Apractice of bonded labour in brick kilns and
other»sim.il'anﬂ' segments of so;iety. No action, so far, seems to have
been taken on this report either. The statutory 1’unctbnaries must
realize their responsibility of elﬂ’OIic.ement of the mechanism as

provided by “the Act” i.e. Bonded Labour System ( Abolition) act,

1992 and see to it that the desired results are achieved.

33, We direet that a copy of this Judgment be forwarded to (i).

L

Ministry .ol Law, Justice and Parlimentary Affairs: (i1). Ministry of
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[.abour. Manpower and Overseas Pakistanis, Government of Pakistan,

as well as 1o all the Provincial Governments in the Country.

6. With the above observations/ directions, these petitions are

dismissed as being not maintainable as well as on merit.

gt

( Saeed-ur-Rehman Farrukh)

| Judge

T Zéﬁx
(Ch. Ejaz Yousal’) (Dr.Fida hALl)dn]nidd Fihﬂr\)

Chief Justice - Judge y
Announced today,
Islamabad, the 10¢h oGtober12005.
/1a ‘

APPROVED FOR REPORTING.
(Saeed-ur- Rehman Farrukh)
Judge |




