
C-.

V.

PRESENT

Hon:Mr. Justice Muhammad Siddique

Criminal Appeal No.97/1 of 1983.

Zainab Jan AppellantMst.
Versus

RespondentThe State
Counsel for the appellant

Counsel for the State

9.10.1983.Date of hearing

JUDGMENT:
Muhammad Siddiq, Judge:- Haji Atta Muhammad

son Nazik Khan was married to Mst. Zainab Jan accused

this wedlock.
in Saudi Arabia and about one year earlier had gone
back to that country after spending his leave in
Pakistan.

former was pregnant by six months as acquitted co­
accused Chan Zeb had committed zina with her twice

The complainant tosix months earlier in a jungle.
further verify this fact, convened a jirga consisting
of Khushhal, P.amzan, Painda Khan and Sultan etc.

complainant, on 18.9.1981 lodged the F.I.R, Ex.PA with 
Police Station, Donga Gali alleging therein that his

about 4 years earlier but there was no issue out of 
Eis said son Nazik Khan was employed

Mian Muhammad Ajmal, 
Advocate.

Mr.Asghar Hussain 
Sabazwari, Advocate.

Gne day earlier Mst.Zainab Jan, accused told
his mother in law Mst. Shah Jehan (P.V.1) that the

Mst. Zainab Jan accused is alleged to have confessed 
her guilt. . From the side of acquitted co-accused
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Chan Zeb a jirga of male and female persons
and asked for pardon. S.H.O Muhammad Nazir Khan
(PW.4) after recording the FIR proceeded to the spot,
prepared the site plan Ex.P.B and got Mst.Zainab Jan
accused medically examined. The Police Officer produced
the accused Mst.Zainab Jan before the Magistrate
where her confessional statement was recorded. After
the completion of the investigation the Police
challaned Mst.Zainab Jan accused alongwith Chan Zeb
co-accused. They were tried by the Sessions Judge,

Zina (Enforcement of Hudood) Ordinance, 1979 (herein­
after referred to as the Ordinance) to undergo R.I.
for 3 years, plus 10 stripes and a fine of Rs.1000/-,

in default of payment of fine further R.I. for 2or
months.

Hence this appeal.2.
In support of its case the prosecution produced3.

9 witnesses. Muhammad Nasim Khan MIC (PW.l) on 19th
of September, 1981 recorded her confessional statement
Ex.PW.l/I. Doctor Sardar Saeed.(PW.2) medically
examined Chan Zeb co-accused and found him capable
of performing sexual act. Haji Atta Muhammad complai-

years prior to the occurrence and his son had gone to
Saudi Arabia about one year prior to this occurrence
and Mst.Zainab Jan was living with him. On 18-9-1981

x a Jirga

3.

came

nant appeared as P.W.3. He has deposed that Mst.Zainab^
Jan accused was married to his son Nazik Khan about 4

Abbottabad, who vide impugned judgment dated 18-6-1983 
acquitted Chan Zeb^accused but convicted and sentenced 
Mst.Zainab Jan under Section 10(2) of the Offence of

on account of zina
he was informed by his wife Mst.Shah Jehan (PW) that 

th Mst.Zainab Jan had become pregnantI committed by co-accused Chan Ze^) with her. He convened 
consisting of KhushhaX Ramzan, Pairida Khan

U I.
V Contd
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and Suleman besides others.

then lodged the report Ex.P.A with the Police.

produced her before a Magistrate vide his
Ex.P.W.4/2 for recording her confessional He

He

Ramzan, Khushhal, Muhammad Suleman and himself in
order to find out as to who was responsible for the

the conception was from her husband. He was neither
cross-examined by P.P. Muhammad

Suleman (P.W.6) was also one of the members of the
called by the complainant to

decide

their investigation it was revealed that
Mst.Zainab Jan had conceived from her husband. This

Zainab Jan, accused.
According to her Mst.. Zainab Jan, accused was married

He had left for Saudi
Arabia one year prior to the occurrence. She found

pregnancy of Mst.Zainab Jan,accused. According to 
this witness on enquiry Mst.Zainab Jan told them that

* ■

/, .j

®n

He also
application 

i 
statement.r 

■I also got Chan Zeb co-accused medically examined.

spot where he. prepared the site plan Ex.P.B.
19.9.1981 he got Mst.Zainab Jan accused medically 
examined vide his application Ex.P.W.4/1.

Muhammad Nazir Khan (P.W.4) partly investigated this 
case. He after recording the F.I.R Ex.P.A weni to the

said jirga which was

Chan Zeb co-accused was

declared hostile nor

summoned by the jirga where he confessed his guilt 
and requested that he should be excused. The witness

enquiry and on

recorded the statements of the witnesses under section
161 Cr.P.C. He then was transferred and the challan

He has deposed that on

to her son four years ago.

as to who was responsible for pregnancy of 
Mst.Zainab Jan, accused.

was submitted by his successor Muhammad Arif Khan, S.I.
Painda Khan (P.W.5) has stated that the complainant 
Haji Atta Muhammad had summoned a jirga including

witness was also not cross-examined by P.P. Mst. Shah 
Jehan (P.P.7) is the wife of the complainant Haji Atta 
Muhammad and mother-in-law of Mst.
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Mst.Zainab Jan pregnant in her husband’s absence

with her in a Jungle. Then a Jirga was convened

D.H.Q.Hospital, Abbottabad for medical examination.
Later on he accompanied her to the Court of S.D.M,
Abbottabad for recording her statement under Section

19-9-1981 at 12.20 P.M examined Mst.Zainab Jan and
found that she was pregnant for about 20/22 weeks.
4. In her.statement recorded under Section
342 Cr.P.C Mst.Zainab Jan accused denied the prosecu-

added as a witness in the challan and was sent not

prosecutinn allegations. When asked why the PWs had
deposed against him he stated as under

5.
but convicted and sentenced Mst.Zainab Jan as mentioned
above.

Contd 5. t

but nothing could be achieved out of it. Sadiq Hussain 
I.H.C (PW.8) on 19-9-1981 took Mst.Zainab Jan to

and got suspicious. On her.enquiry Mst.Zainab Jan 
accused charged Chan Zeb for.having committed zina

The accused persons^prodhced no evidence in defence.
. The trial Court acquitted-Chan Zeb co-accused

tion allegations and stated that pregnancy was from 
her husband. She further stated that she was charged 
by the PWs on account of suspicion. When asked why 
'she was charged she stated that initially she was

”P.W Haji Atta Muhammad and P.W.Mst.
Shah Jehan are husband and wife 
inter se. P.W.Haji Atta.Muhammad was 
asking for the hand of Mst.Razia (now 
my wife)for his nephew Muhammad Anwar. 
On account of these strained relations 
both of them have falsely deposed 
against me.” 

however.. - - - - -

as an accused to thgy Court by the Magistrate, co­
accused Chan Zeb in his statement also denied the

164 Cr.P.C. Lady doctor Rifat Nasim Qazi (PW.9) on
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6.
for the parties and have also gone through the entire
material available on the record.

The learned state counsel admits that there7.
is no direct evidence of zina available on the record

(i)

(ii)

conduct of the appellant.(iii)

As regards the alleged confessional8.
statement Ex.P.W.1/1, it is contended by the learned
defence counsel that the said statement contains

is an admitted fact that in the said confessional
statement Mst.Zainab Jan accused has nowhere
stated that she was a.willing party to the act
of sexual intercourse resulting in her pregnancy*—
rather she has placed the entire burdon upon co­
accused Chan Zeb that he forcibly committed zina
with her. She has specifically stated in the

committed zina with her

er?* J

I u

Medical evidence showing pregnancy 
for about four months; and

her confessional statement 
(Ex.P.W.1/1) recorded under 
section 164 Cr.P.C by Mr. Nasim 
Khan, MIC (P.W.l) on 19.9.1981;

o J

I have heard at length the learned '‘counsel

LS" L J j j j j -gj U I

dJ

following words, that the co-accused Chan Zeb 
forcibly ( J ) -

self-exculpatory matter and therefore cannot be 
treated as a confession under the Evidence Act. It

but according to him the conviction of the appellant 
can be maintained on -
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In such circumstances,

is

I

The

cannot amount

is,
kept out of consideration for this Limited purpose.
Reliance in this behalf can safely be placed upon
AIR 1939 P.C 47 (Narayana Swami vsi ■Emporer) . More­
over it is well settled that a confessional statement

in toto.
It is not

denied even by the learned state counsel that if the

10(2) of the Ordinance.
it can be held that a confessional statement of an

Ex.P.W.1/1 being exculpatory in nature, 
to confession and cannot be used against the appellant 
for the purpose that she willingly committed sexual 
intercourse with accquitted co/accused Chan Zeb

This piece of evidenceresulting in her pregnancy.
therefore inadmissible in evidence and has to be

If the Court accepts her alleged confessional 
statement that she was subjected to zina by force, 
she will not be liable for an offence under section

cannot legally amount to 
exculpatory statement is of some fact which, if true, s
would negative the offence alleged to be confessed.
It is not denied that the charge against the appellant 

under section 10(2) of the Ordinance and if it is 
co-accused Chan Zeb committed

a consenting party to the

or rejected

accused person which contains self exculpatory matter, 
a confession, if the

believed that acquitted
zina with the present appellant forcibly resulting 
in her conception, it would exonerate the ap.pellant
of the offence charged. She can be held liable only

of an accused person is to be accepted
The prosecution cannot rely upon one portion 

of such statement and ignore the other.

if it is proved that she was 
offence charged resulting in her pregnancy. 
result is that the alleged confessional statement
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said confessional statement is accepted in its
entirty, it will not establish the charge under
section 10(2) of the Ordinance against the appellant.

9. As regards the medical evidence showing
four months pregnancy, it is no doubt a strong
incriminating circumstance which goes against the
defence but as mentioned above the basic question
for determination is whether such pregnancy was the

consenting party to such sexual intercourse which
It is not denied thatresulted in her conception.

pregnancy can be the result of:-

(b) sexual intercourse against her will;

It is contended by the learned state counsel10.
that the conviction of the appellant can be maintained on
the basis of medical evidence alone as the lady doctor
Rifat Nasim Qazi (P.W.9) who medically examined the
appellant on 19.9.1981, found the appellant pregnant
(about 20/22 weeks) and at that time her husband Nazik

to presume that such a woman had illicit intercourse

Khan had no access to her being out of the country 
(Saudi Arabia).

(c) sexual intercourse committed after 
making her unconscious through some 
intoxicant or otherwise;

(d) sexual intercourse committed during 
her sleep; and

(a) sexual intercourse with consent 
of the female;

According to the state counsel mere

result of zina-bil-jabr or the appellant was a

(e) insemination i.e., introduction of 
semen into the vagina or cervix by 
artificial means without any sexual 
intercourse by a male, can also cause 
pregnancy.

illegitimate pregnancy of an un-married girl of a 
married woman like the appellant whose husband had no
access to her during the required period, is sufficient
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Ordinance.

is

of the Ordinance.

Such
intercourse however can be committed with her consent

clauses (c) to (e) referred to above in paragraph 9.
Thus mere illegitimate pregnancy alone will not

In such

When
pro­

of the prosecution but the second ingredient namely

with some one without being legally married to him and 
therefore liable to conviction under section 10(2) of the

automatically further prove that it was an a result of 
zina with the consent of the female accused, 
circumstances the prosecution in addition to

or against her will.

pregnancy
is further to prove that the pregnancy was the result of 
sexual intercourse committed with her

It is only when she is a consent­
ing party that she can be held guilty under sub-section 
(2) of section 10 of the Ordinance and if somebody has 
forcibly committed sexual intercourse against her will 
resulting in pregnancy then she will not be held guilty 
under said sub-section (2) of section .10.of the Ordinance. 
Same will be the result if the pregnancy is caused under

Thus the question which arrises for consi­
deration is whether.the mere pregnancy of an un-married 
girl or a married woman whose husband had no physical 
contact with her during the required period, 
sufficient to hold that such a woman had illicit 
intercourse with some man with her free consent and 
therefore guilty under sub-section (2) of section 10 

No doubt pregnancy in such circums­
tances is considered highly objectionable in our society 
which goes against the defence and it can be presumed 
that she had illicit intercourse with some one.

consent.
both these ingredients are established then the 
secution can succeed in securing the conviction of the 
female accused under section 10(2) of the Ordinance. 
In the instant case the first ingredient i.e., the 
pregnancy of the appellant can be presumed in favour
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consent by acquitted co-accused - rather the reliance
of the prosecution upon her confessional statement

Even Mst.Shah Jahan (P.W.7) has stated

This also indicates,

separately discussed below is also not free from doubt.

;15

J I ;

intercourse committed with the consent of the appellant 
is a pure question of fact which has to be established

especially the use of the word ’zina’ that the appellant 
was subjected to zina by acquitted co-accused against 
her will. The circumstantial evidence which is

Ex.P.W.1/1 shows to the contrary that the appellant was 
forcibly subjected to zina by Chan Zeb acquitted 
co-accused.

that such pregnancy took place as a result of sexuikl

d- X I I j jLl Qy

that on her enquiry Mst. Zainab Jan, accused charged 
acquitted co-accused Chan Zeb for having committed 
zina with her in a jungal.

Reliance in this behalf can also be placed upon the 
following commentary from Tafheemul Quran, Vol.3, 
page 33 by Abul Aala Moududi: -

k" L L If 11 aS* lkj-1 (j-x, ja I I (18)"

L 1 gl, J LgX £• J

jX LS'j Ltj-I L I1 J Lg-Z: £

by producing evidence - direct or circumstantial. As 
mentioned above the prosecution produced no direct 
evidence to show that the appellant became pregnant 
as a result of sexual intercourse committed with her
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Thus in the circumstances the mere pregnancy11.
of the appellant would not be sufficient to convict
her under sub-section (2) of section 10 of the
Ordinance unless it is further established that such

the result of sexual intercoursepregnancy was
committed with her consent by the acquitted
co-accused.
12.
the prosecution

of the offence and then she kept mum unless her
became visible and could not be concealed.

ment Ex.P.W.1/1 is that due to shame she did not
According to thedisclose this fact to anyone.

material brought on the record Mst.ZainabjJan,

It is however not denied that it istime.

If the

sexual intercourses at different occasionsnumerous
then her consent in such a situation, could be

The Muslim Law allows the benefit of doubtpresumed.

be true. In any case such circumstantial evidence
alone cannot be made basis of convic-tion under
section 10(2) of the Ordinance. Moreover these
pieces of circumstantial evidence regarding her
conduct were not put to her in her statement

to a woman who alleges that she has been subjected 
tofforcible intercourse where £here are no circums-

appellant was subjected to zina only once but 
sexual inter-course was committed twice at that

appellant had been carrying on with the co-accused 
for a considerable aperiod during which she had

tances or evidence that she was speaking a lie.
The explanation offerred by her in our society can

The third piece of evidence relied upon by 
is the conduct of the appellant.

According to the learned State counsel she did not 
raise any hue and cry at the time of the commission

cause the pregnancy of the appellant.
possible that even one forcible intercourse could

pregnancy
Her explanation in the alleged confessional state-
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recorded under section 342 Cr.P.C and therefore the
prosecution cannot use the same against her. On this
short ground alone these pieces.of circumstantial
evidence cannot be relied upon by the prosecution against
the appellant and will have to be kept out of consideration.

Another circumstance which goes against the13.
prosecution is that initially Mst. Zainab Jan, appellant
was included in the calender of prosecution witnesses at
serial No.16 in the

instead included under column No.3 as an accused person.
The learned state counsel has not been able to explain
the conduct of the investigating agency why first her
name was shown as prosecution witness and then treated

It is suggested by the defence
counsel that this circumstance also shows that Mst.Zainab
Jan, appellant was subjected to zina by force by the
acquitted co-accused and that is why the prosecution
initially wanted to produce her as a prosecution witness
against co-accused Chan Zeb. In any case this
circumstance creates an element of doubt in the
prosecution case.

As mentioned earlier Painda Khan (P.W.5) and14.

version,

It is surprising that
although these two witnesses did not support the prose­
cution yet they were neither declared hostile nor

case.
permission sought by the PP to cross examine them. These 
witnesses have also created doubt in the prosecution

Muhammad Suleman (P.W.6) who according to the prosecution 
were members of the Jirga have also not supported 

the prosecution and have deposed that Mst. Zainab Jan 
had conceived from her husband.

challan form but it was subsequently
that her name from the list of P.Ws. was struck off and

as an accused person.
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After taking into consideration the relevant15.
facts and circumstances of the case in the light of
the principles of Sharia quoted above, I have reached
the conclusion that the version of Mst. Zainab Jan

In any case the

sexual intercourse resulting in her pregnancy. In

section (2) of section 10 of the Ordinance. It is

the
Accoudingly,

awarded to her by the trial Court and acquit her
She is already on bail and her bailof the charge.

bond stands discharged.

16.

ii

such a situation mere pregnancy in the absence of her 
I

husband is not sufficient to convict her under sub-

A

giving benefit of doubt to the appellant I accept 
this appeal set aside the conviction and sentences

|\

well-settled principle of Islamic jurisprudence that 
whenever the^e is any element of doubt, 
benefit of it must go to the accused.

appellant that.zina was committed with her by force

Itmay be mentioned here that this court 
has already taken a similar view in criminal appeal 
NO.T21/.L of 1-9’815 Criminal Appeal No.51/1 of 1983.

IIJ'Vi

by co-accused Chan Zeb may be true.
prosecution has failed to establishebeyond reasonable 
doubt that the appellant was a consenting party to the


