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IN THE FEDERAL SHARIAT COURT
(APPELLATE JURISDICTION )

Present: ' @

HON:MR. JUSTICE B.G.N. KAZI.

CRIMINAL APPEAL NO.57/I OF 1983.

(1) Ghulam Hassan som of  ...... Appellants.
Mehmood Zoar.
(2) Mst. Ghulam Fatima wife of.
Ghulam Hyder Zoar.
Versus
. The State. i Respondent.
For the appellants: Mr. Fazal Ellahi Siddiqui,
. Advocate.
For the State: Mr. S.Q. Zahidi, Advocate.
Dates of hearing: 20.6.1983, 27.6.1983 and
29.6.1983.
Date of decision: . 29.6.1983.

~JUDGMENT : |

"B.G.N. KAZI, J.- Ghulam Hassan

who was charged with enticing and taking away

Mst. Ghulam Fatima wife of Ghulam Hyder with the

intent that she may have illicit intercourse Qith him
and for committing zina with her and also Mst. Ghulam
Fatima aforesaid who was charged with committing |
of fence of zina, were tried by the Additionél Sessions
Judge, Lijéh who convicted Ghulam.Hassan under
Section 16 of the Offence of_ZiJa(Enforcement of ﬁuddod)

Ordinance, 1979 and_.sentenced him to R.I for a term
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Simple imprisonmerit for a period of 18 months. He also

convicted both Ghulam Hassan and Mst. Ghulam Fatima

. f‘ N f_ -
. under Section 10(2) of the aforesaid Ordinance and
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sentenced each of them to R.I. for 7 years, whippingtia
numbering 30 stripes and a fine of Rs.5000/- or in
-default to.ﬁndergo R.I. for two years. This appeal
has been filed against the aforesaid sentences and

convictions.

2. At the very outset it is observed that the

so called FIR in‘the case allegedly lodgéd by Ghulam
Hyder is dated 3.6.1981 whereas earlief proceedings
were started against the appellantslbefore the
Assistant Cpmmissioner and Magistrate 1st Class,

Lora Lai on 25.5.1981. It may further be observed that
although the husband of Mst. Ghulam Fatima namely
Ghulam Hyder son of Mehmood was the only person who
could have appropriately made allegation or repoFt

in the case which incidently involves his own reputation
and that of his family, in the instant case it was
Ghulam Hassan son of Allah Bakhsh who made application
before the A.C. and Magistrate 1st Class, Lora Lai
which was in fact, the first intimation about the
commission of the éffence. It is also remarkable that
in the heading of the application he ?ad used the -

following words which translated in English read

as under: - .

"State through Ghulam
Hs
son of Mehmood. ~Jder ‘

Versus

Hassan son of Mehmood"
I f '
t, therefore, appears that before the 1
; earned

- A.C.
agistrate 1st Class? Lora Lai the appli e
' , PLlication
" was
de in such form as to indicate that tp
nere yw

as already
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order which was endorsed on the application, the two
appellants were actually arrested by the Levies and
broughf before him, it is consid&ed important enough
to reproduce the application with the endorsement on

it, which reproduced in English reads as under:-

"In the Court of Magistrate, Lora Lai.

May God bless you with
prosperity.

State through
Ghulam Hyder son of
Mehmood.

Versus

Hassan son of Mahmood,

Caste Baloch,

resident of Bait Balu,
Muzaffargarh, Police Station,
Kot Sultan.

In the case of abducted wife
~of the complainant.

Sir,
It is prayed that the accused has abducted

the wife of complainant. The accused and the abductee

have been absconding since the last four months. Now

I came to know that both the accused are at present

residing with one Haji Abdul Ghafoor Rashi at Sarbolak.

It is therefore requested that the Government officials

may be deputed to get them arrested. |

I will remain praying.

Sd/-
Ghulam Hassan son of
Allah Bakhsh, caste Baloch
District Muzaffargarh.
25.5:1981.

)

Endorsement on the application
made by Ghulam Hassan son of
Allah Bakhsh, dated 25.5.1981
by the Magistrate.

Reader.

_ _ Jamadar Levies with the other
officials may be deputed to accompany the applicant

Sd/~
Magistrate.
25.5.1981 .

It is apparent from a perusal of the record that

S P

the two appellants were arrested on the same date i.e.

25.5.1981 and produced by the Levies before the A.C., .~
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and Magistrate 1st Class, Lora Lai where their stafe—
ments were recorded. I shall consider and discuss the
legality of the aforesaid statements which have been
constrﬁed as confessions by the two appellants. Suffice
ik to say at present that the sowcalled FIR which was
registefed as such at Kot)Sultan Police Station on
3.6.1981 allegedly by Ghulam Hyder son of Mehmood Zore
the husband of appellant No.2 has not been supported

by him on the ground that he had not made the complaint -
in the first instance but he had been taken to the
Police Station by Ghulam Hassan son of Allah Bakhsh
who had earlier made the application quoted in extenso

above to the A.C. and Magistrate 1st Class, Lora Lai.

- In his evidence before the trial Court he did not

support the case against the appellants and stated
that he had no suspicion even that the appellants

had illicit intimacy. In his deposition he furfher
asserted that appellant No.1l is the husband of
appellant No.2's sister-Mst.-Aziz. He further stated
that in view of the close relationship and the fact
that appellant No.l is married to the sister of
appellanf Noqz? he had never prevented appellant No.1l
from visiting his house. About the FIR he stated that
he had been taken to the Police Station by Ghulam
Hassan son of Allah_Bakhsh and his thumb impression
had been taken; Ghulam-Hyder_husband of appellant Nd.2
has further asserted that his wife had not been abducted
by anyone but had gone to Lora Lai for harvesting.

He also took the stand that he had never complained.
to police at Lora Lai. He had further stated that

he had never accompanied the police to Lora Lai. In
his cross examination the witness stated that there
was dispute between appellant No.l and Ghulam Hassan
son of Allah Bakhsh as both of them were taking

parties to Lora Lai for harvesting(labour) and his

wife had not gone with Ghulam Hassan son of Allah Bakhéﬁ
. 5
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but had gone with the party of appellant No.1l. He d
however, admitted that he had deputed Ghulam Hassan
son of Allah Bakhsh who hadvfinished the work at
Lora Lai, to bring back his wife from Lora Lai as
she had written to him to come and take her. Ghulam
Hassan son of Allah Bakhsh had_gone there but had
not brought back Mst. Ghulam Fatima and that he had
told him that he was not permitted by appellant No.l1
to bring her back and therefore, he had made report
to the police and had managed with the authorities

so that, the police would bring back his wife.

3. Ghulam Hassan son of Allah Bakhsh in his
deposition had admitted that he was the suitor for
the hand of Mst. Ghulam Fatima but she had not been-

married to him but to Ghulam Hyder.

4; The version as given in the so called
FIR was that P;Ws. Koru son of Imam Bakhsh and
Sikandar son of Muhammad who were going from Tounsﬁ

_ had seen both the appellants at Lankhan Wala Pattan
and appellant No,l had told them that since his wife
was 111 he was taking appellant No.2 to his house
at Tounsa._It was further asserted that both these
witnesses had informed Ghulam Hyder about the fact
of having seen the appellants together. In their
depositions before the trial Court, they have
not said anything to support the case of'the
prosecution égainst the appellantsp It may also be
pointed out that although both the witnesses are
supposed to have.seen the appeliants together at the
same time: whereas P.W. Koru stated that they had

- met them at about 7-8 a.m. P.W. Sikandar had stated
fhat it was afternoon time. Be that as it may, the only
fact about seeing the two appellants going together has
no bearing upon the commission of the alleged offences

by them. P.W. Xoru had admitted in his cross examination

é»/@e\\ﬁ
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that the two'appellants are counsins interée and also
appellant No.l is married wifh the sister of appellant
No.2. Since the pérties aré Muslims, marriage to'siste?
of the wife is prohibited to them and moreover relation-
ship being of such a close nature appellant No.l being
the husband of the real sister of appellant No.2, no
adverse inference can be drawn from the mere fact

that they were seen together. It is clearly stated

By Ghulam Hyder husband of appellant No.2 that he had
permitted her to go with the party of appellant No.1

for doing labour.

5. The only other evidence led on behalf of

the prosecution is that of Abdul Hameed son of Haji
Abdul Ghafoor about such cdnduct on the.part of the
two appellants whiech according to the learned trial
Judge creatéd a presumption of their having committed
the offence of zina. It was the prosecution case

that appellant N§.1 had got employmenf under Abdul
Hameed and used to work in h{s garden and do duty

at the tube-well. The appellant No.1l had with him
appellant No.2 for whom the appellant No.1l had
requested Abdul Hameed for providing labour. It was
thié witness Abdul Hameed who was stated to have
provided a room for residence of the two appellants,
H%yeyer: in his cross examination the witness had
sf;fééid that.Mét. Ghulam Fatima appellant No.2

used to live With his women folk and appellant No.l
used to stéy at the tube-well and he had denied that
he had seen both the appellants living together as
husbapd and wife; He has clearly stated that appellant
Noll used to live during the night hours at the
tube-well and appellant No.2 with his women folk. He
has further asserted that the Levies had arrested both

the appellants from différent places.

6. Except for the evidence discussed above, there

S, T7..... '
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was-further evidence of Ghulam Hassan son of Allah Lo
Bakhsh who was. summoned as a Court witness. He had
admitted the relationship between the parties and

haég further stated that Mst. Nazir is the wife of

~appellant No.l, He had, however, stated that the

two appellants were suspected of being on terms.

of illicit intimacy. He had further statea that his
party had gone to the area of Tehsil Tounsa for
harvesting and that appellant No.2 mas insere in

one party apd he was in the other party. Ghulam Hyder
had not gone for harvesting. After the harvesting both
the appellants had gone to Lora Lai. He further stated
that complainant Ghulam Hyder had asked him to go to
Lora Lai for bringing her back but appellant No.l had
refused to allow appellant No.2 to go with him and
therefore he had complained to the A.C. and Magistrate
1st Class; Lora Lai. In his cross examination this
witness has admitted the fact that he had asked for
the hand of Mst. Ghulam Fatima who was ultimatelj

married to Ghulam Hyder.

7; It is apparent from the evidence on record
that after the arrest of the two appellants at

Lora Lai the case was got registered at Police Station,
Kot Sultan and Ghulam Hassan son of Allah Bakhsh had

admitted that he had taken a letter of Khawaja Suleman

. Tounsvi to SHO, Kot Sultan for registration of the

[N

case; The difficulty in registering the case is
obvious because of the action that had already been
taken which had ended in the arrest of the two

: - and their detention
appellantsy/at Lora Lai. It is also apparent from
the evidence of Abdul Ghafoor, Head Constable
that Ghulam Hassan son of Allah Bakhsh had accompanied
him to Lora Lai for bringing the two appellants to
Kot Sultan. ASI Amanullah Khan who on 3.6.1981 was
Incharge of Police Station, Kot Sultan had made it

clear that the two appellants were arrested and taken

<::§E§5¢¢¢¢\ ..... 8.....
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into custody from jail authorities on 16.6.1981. The
ASI had further admitted that complainant Ghulam Hyder
had not accompanied the police party to Lora Lai
although Abdul Ghafoor, H.C. had stated that
complainant Ghulam Hyder had also accompanied him to {
Lora Lai. Amanullah Khan had further admitted that he
had gone to Lora Lai on receinving a wireless message.
He had further admitted that it is true that Khawaja

Suleman is a political and spiritual leader of Tounsa

and a man of influence.

8. The evidence of Dr. Mushtag Ahmad who examined
appellant No.1l and gave the opinion that the appellant
was able to perform sexual act could have no connection
at all with the proof about guilt of the two appellants
as undoubtedly appellant No.l is married to Mst. Aziz.
Similarly the evidence of Dr. Firdaus Ara Mirza who
examined appellant No.2 Mst. Ghulam Fatima is of no
consequence at all in as much as Ghulam Hyder husband
of appellant No.2 had stated in his evidence that his
wife was pregnant at the time that she had gone for
labour with the party of the reapers. On the contrary
looking to period during which the two appellants

are stated to have been living together tﬁe evidence
that on 20,6.1981 appellant No.2 was having 8 months
pregnancy makes it conclusive that pregnancy could rot

be attributed to appellant No.l.

¥

9. It is apparent from the discussion of the
evidence on record that so far as the oral evidence

of thé witnesses is concerned, it is to say the least
insufficient for proving the commission of the offence
by the appellants! The conjecture of the trial Court
that the appellants had lived in the room provided

by P.W. Abdul Hameed and therefore, there was presumption
of their having committed zina, cannot be accepted as
there is no evidence on record that they had lived

® 9
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in the same room and on the contrary as deposed by

Abdul Hameed, appellant No.2 was sleeping with his

womenfolk. The appellants being Muslims, on-the

contrary, the presumption should have been drawn

as indicated by the evidence of Abdul Hameed that

although appellant No.l had been given a room,

appellant No.2 used to sleep with other women folk

in his house. Sura Nisa (IV) verse 23 of the Holy

Quran prohibits marriage to two sisters at one and the

same time. The prohibition is included under the

general prohibition against marriage with mothefs,

daughters, sisters etc., and therefore unless there

is strong evidence about the actual fact of zina,

such presumption should not have been drawn on a

mere conjecture. The allegation that appellant No.1

did not allow Mst. Ghulam Fatima -appellant No.2

to go with Ghulam Hassan son of Allah Bakhsh should .

in fact have been understood as objection by a

*Mahram' within the prohibited degrees to allow

his wife's sister to go escorted by a 'Namahram'

who had previously asked for her hand in marriage

and had been refused,. Hdwever, the learned trial

Judge has also depended on the so called confessions

of the two appellants made in their statements

before the A.C. and Magistrate 1st Class, Lora Lai.

10. With regard to presumption as to documents
produced as record of evidence, section 80 of the

Evidence Act, 1872 provides that before such presum-

ption can be drawn with regard to statement or

confession of any person it has to be shown that the
same was taken in accordance with law. No doubt the
eyidence of Mr. Mirani Khan, A.C. Lora Lai was recorded
at the trial and he has stated that on 25.5.1981

Ghulam Hassain son of Allah Bakhsh had submitted an

application to him (the aforesaid application has

already been reporuded above in extenso). It is o
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in his evidence that Baluchistan Levy produl®d the

two appellants for recording their statements. Here

I would pause to consider as to on the basis of

which complaint the Baluchistan Levy could have started
the investigation. It is apparent that the entire action
taken by the A.C. and Magistrate 1st Class, Lora Lai
was not strictly 'in accordance with the Cr.P.C. There
was no preliminary iﬁquiry held or ordered to be held. -
There is no issue of process against the two appellants
but on the mere wrong representation of Ghulam ﬁassan
son of Allah Bakhsh purporting to show that -he was
giving information about a pending criminal matter,

a prompt order was'passed-asking the Levy and officials
concerned to accompany Ghulam Hassan son of Allah
Bakhsh and the two appellants were actually arrested
and brought before the learned Magistrate. There

was no complaint of the husband of appellant No.2

on which action could have been taken and the

application shows that although there were no criminal

proceedings pending against the two appellants, in

the heading of the application it was sought to

show that in fact such criminal case was pending.

The expedient of mentioning the husband as complainant
in the application was also due to the fact that thé
Criminal Law(Special Provisions)Ordinance, 1968 made

the offence of adultery under section 14 thereof

cognizabie only on complaint made by the husband.

11, A question has arisen whether the Offence

of Zina (Enforcement of Hudood) Ordinance, 1979
applies to Lora Lai which is ﬁrovincially Administered
Tribal Area of Baluchistan as shown in Article 246

of the Constitution. It was further contended

that as sueh the provisions of the aforesaid

Ordinance had to be extended by the Provincial
Government under Article 247 of the Constitution.

In this respect reference was made to Notification

N S 11.
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No.127-H.D.(TA.III1)/79-11 dated 31lst May, 1979 issued
by the Government of NWFP making the Ordinance along;“
with 4 other Ordinances applicable to the Provincially
Administered Tribal Areas of NWFP. Mr. S5.Q. Zahidi,’
the learned counsel for the State sought adjournment
to find out the position and he has stated that ™
"inspite of his best efforts he could not contact the

Advocate General, Baluchistan for making the enquiry

with regard to the matter. The question whether

the Offence of Zina(Enforcement of Hudood)Ordinance,

1979 applies to Lora Lai is not important for decision

of this appeal as the trial and conviction are by the
Additional Sessions Judge, Leiah where undoubtedly

the aforesaid Ordinance applies. Under the Ordinance

proof of offence of zina could only be by confessionqp
“ﬁ*@?ﬁﬁ@x&ﬁﬁﬁof offence before a Court of competent
jurisdiction/%§ evidence of -witnesses. It is, there-
fore, necessary to consider whether the statements made

by the appellants can be called confessions for the
purpose. /
12, In any case before the presumption abéut the {
confessions recorded is to be drawn under Section 80

of the Evidence Act, it was for the prosecution to

show that the same had been recorded in accordance withi
the legal provisions. For reasons already given the
confessions could not have been recorded in connection
with the offence under Section 14 of the Criminal
Law(Special Provisions) Ordinance, 1968 (Ordinance II:
of 1968); as there was no complaint by the husband. |
13. Since the trial at Leiah was under the Offenc

of Zina(Enforcement of Hudood)Ordinance, 1979 by

Section 20 whereof the provisions of the

Criminal Procedure Code, 1898 are made applicable

mutatis mutandis in respect of cases under the
Ordinance, it is necessary to consider whether thef

statements recorded by the A.C. and Magistrate 1si

Class, Lora Lai could be considered as evidence
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The power to record statements and confessions has been
provided for under Section 164 Cr.P.C., 1898. It 'i.;'sf-'
prévi&édu%hat Magistrate of 1lst Class may record any state-
ment or confession made to him in the course of investigation
under Chapter XIV of the Code but as already stated, it is
apparent that no such investigation under the aforesaid
Chapter had taken place. Even otherwise under sub—section(?)

of section 164 afofesaid, such confessions shall be recorded

and signed in the manner provided in Section 364 Cr.P.C.

" and under sub-section 3 the Magistrate before recording

oy

any such confession shall explain to the person making

it that he is not bound to make a confession and if he does

so it may be used as evidence against him and further the
Magistrate is required by questioning the person making it, to
satisfy himself that the same was being made voluntarily

and further requirements of sub—section 3 aforesaia is that

he shall make a memorandéﬁ%t the foot of the record, in the

words which read as under:-

-—

"I have explained to (name) that he is
not bound to make a confession. and

that if he does so, any confession

he make shall be used as evidence

against him and I believe that this
confession was voluntarily made.

It was taken in my presence and hearing
and was read over to the person making it
and admitted by him to be correct and it

contains a full and true account of
statement made by him. the

14, There is nothing on record to show that

any of the provisions mentioned above were complied
with in recording the so called confessions of the
two appellants. Moreover the confessions to pe called
as such should be directly on the point admitting

facts which leave no doubt thatit the person mak%ng

the confession? after understanding the matter aboyt
ou

offence alleged had admitted commission of the g
ame

a

ind should not merely be a statement of facts from

whlcp it could be presumed or conjectured to be ga

confession. Replies to interrogation by the Magistrate

can u i
nder no circumstances be considered a voluntary
confession.
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" statement of the accused makes it necessary that every
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15. Section 364 Cr.P.C. which is about recording

question be put to accused and every answer given by

him is to be recorded in full and again under sub-
section 2 of Section 364 Cr.P.C. the Magistrate or

Judge shall certify in his own hand that the examination
was taken in his presence and hearingq{égqtains a full and
true account of the statement made by the accused. No
such memorand%ﬁ'as reqqired under the aforesaid Section
were e&er appended to the statements made by the

appellants. It is, therefore, not a matter of doubt

in the instant case that the so called confessions were

recorded without observing any formalities as required
by law and therefore the so called confessions could
not be admitted in evidence at all. Since the
confessional statements were not made in an inquiry

or trial and further since theré was no investigation
at all at the time; the same cannot be treated as
made under Section.164 or Section 364 of Cr.P.C.

16. A perusal of the statements made by

appellants Ghulam Hassan and Mst. Ghulam Fatima

would show the same do not amount to confession about

committing zina. The.presumption'is made by the learned
trial Court in the case of Ghulam Hassan stating as under:

“I-am married. The name of m i i

: y wife is
Naglr Ghulam Fatima. I have a son from
this wife namely Majeed'.

It is rather doubtful whether at all the appellant
could have added name was Ghulam Fatima after naming
Nazir who according to the evidence On record is hig

wedded wife being sister of Ghulam Fatima. With regard

to the so called confession of appellant No.2 she i
. . S

stated to have said, on being interrogated that
b

appellant No.1 was her husband but she had not marri d
’ | rlie
him till that time and would marry .him. She is further

stated to have said that her marriage had not taken

place earlier; It is not i !
easily undersggndable how she

could make such contradictory statementfunless due

14




, | A

g ) -:14: - ijg?

R } to fear or due to assertioné of Ghulam Hassan son of
Allah Bakhsh who was present and who had got the two

" appellants arrested. The provisions referring to thé

’ record of confessions as already stated had been

’ ' completely overlooked. It is also evident that at the

{ time the statements were made the two appellants had

| been brought by the Levy and were in their custody.
There is admission by the learned A.C. and Magistrate
1st Class, Lora Lai that the accused were arrested after '
his order, and on the very day Baluchistan Levy produced
them before him for statements which were recorded.
There is nothing at all to indicate thaf the requisite
information that he was a Magistrate had been given to
the appellants. On the contrary in their statements
before the Court they both stated that they did not know
who was the person before whom they had been produced.
The learned Magistrate had also admitted in cross

if; _ examination that he had recorded the statements as

dictated without making any such indication and that

he had not given the memorandum as required under Section

164 Cr.P.C. in the statements. He has further admitted

that he had recorded statements immediately when accused

were produced before him without giving them any time
for contemplation.

17. In Ghulam Muhammad-Vs-The State (reported

in PLD-1971-Lahore-~580) it was inter-=alia observed
that when warning administered by the Magistrate did
not conform to the one prescribed in sub-section 3 of
Section 364 Cr.P.C., such failure was enough to vitiate
confessions. Reference was also made to Jehangiri Lal
and others-Vs-The State(AIR-1934-Lahore-230) wherein
.it was observed that half an hour's time should be
allowed to a prisoner to compose himself and to
consider whether he would like to make a confession

or not. In Talib Hussain and another-vVs-~

‘ ; . _ . 15.....
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The State (reported in PLD-1958(W.P.)Karachi-383)
. it was held that time for reflection given to a

confessing accused should succeed the warning and
not precede it and further that it was necessary
to qﬁestion.the accused as to why he was confessing.
Similar observations with regard to requisite warning
to be given by the Magistrate were made in the

State-Vs-Allah Yar (reported in PLD-1959-W.P.Lahore.11l).

18. From the above discussion it is quite
apparent that the A.C. and Magistrate 1st Class, Lora
Lai did not fulfil the essential legal formalities
requisite for recording of confessionsand therefore,

the same are rendered in-admissible.

19. . Fhe-position Mader the law of Shariah with
regard to cases.oflzina in which there is no evidence
which could be considered as. proof but where there
is confession of the accused}is that it requires
more étfict conditioné for bénsideriﬁg'a statement
as a confession. In this respect the nature of the
confession that is considered sufficient has been
stated in Tafhimul Quran by Maulana Maudoodi at
page 335, Vol.III while exphﬁniﬁgthe quranic verse
of Surah Noor:- _ |
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20. It is, therefore, apparent that the conditions for
accepting confessions as admissible evidence against the
persons making it are much more severe and strict acéording

to the Shariah. The two statements recorded by the learned

A.C., Lora Lai cannot be considered as confessions to prove

the offence of zina. It is also apparent that there is no

evidence recorded whatsoever which could be considered to
be sufficient for proving the offence under Section 16 of
the Offence of Zina (Enforcement of Hudood) Ordinance, 1979

as against the appellant Ghulam Hassan. *

21.. Before I conclude this judgment I feel it is my
duty to observe that in matters of imputdng adultery to a
woman the enormity of the allegation shoula be realised and

. there should be strict proof or knowledge about the accusatlon
before it is made Presumptlons and conjectures must-
invariably be avoided. The Islamic view about the matter is

expressed in Surah Noor (XXIV, Verse 23) which as translated

in English by A. Yusuf Ali read as under: -

"Those who slander chaste women ,
Indiscreet but believing,
Are cursed in this 1life
And in the Hereafter:
N For them is a grievous penalty, 6"
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22,  In view of the reasons given above, the

:4 convictions recorded by the Additional Sessions Judge,
Leiah cannot be sustained and, therefore,.thé appeal
of the two appellants is allowed and their convictions
and sentences set aside and they are acquitted. They
are hereby ordered to be released forthwith if they

are not required in any other case.

TIslamabad, ‘the 29th of June, 1983.
M. Khalil, J.W.




